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Dear Ms Ntobongwana 

 

RE: LEGAL OPINION ON CONSTITUTIONAL ISSUES RAISED IN PUBLIC 

COMMENTS ON THE EXPROPRIATION BILL [B23-2020] 

 

INTRODUCTION 

 

1. The Portfolio Committee on Public Works and Infrastructure (''Committee'') 

requested our office to respond to the legal and constitutional concerns raised in the 

public comments received by the Committee in respect of the Expropriation Bill [B23-

2020] (''Bill''). We shall not deal with matters pertaining to the policy issues raised in the 

public comment process as the Department of Public Works and Infrastructure 

http://www.justice.gov.za/
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(''Department'') is best placed to advise on the Government’s policy pertaining to 

expropriation.  

 

2. Rule 279(2) of the Rules of the National Assembly1 provides that a Bill introduced 

by a Cabinet member or Deputy Minister must be certified by the Office of the Chief 

State Law Adviser as being consistent with the Constitution of the Republic of South 

Africa, 1996 ("Constitution") and properly drafted in the form and style which conforms to 

legislative practice. Our office has considered the Bill and certified that the Bill is 

consistent with the Constitution and drafted in accordance with legislative drafting form 

and style, before the Bill was introduced in Parliament.  

 

DISCUSSION   

 

3. The starting point for an evaluation must be the Constitution, as the Constitution 

is the supreme law of the Republic and any law that is inconstant with the Constitution is 

invalid. The obligations imposed by the Constitution must be fulfilled.2 

 

4. According to Thornton3, every Act begins with a long title, the function of which is 

to indicate the general purposes of the Act.4 The long title is part of the Act, being 

considered, enacted and subject to amendment by the legislature and it is important 

because it is legitimate to use it for the purpose of interpreting the Act as a whole and 

ascertaining its scope.5 

 

5. The long title of the Bill states that the Bill provides for the expropriation of 

property and to further provide for certain instances where expropriation with nil 

compensation may be appropriate. The long title of the Bill reads as follows: 

 

                                                           
1
 9

th
 Edition of the Rules of the National Assembly as adopted by the National Assembly on 26 May 

2016. 
2
  Section 2 of the Constitution reads as follows:     

"Supremacy of Constitution 
 2. This Constitution is the supreme law of the Republic; law or conduct 
inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.". 

3 
G.C Thornton, Legislative Drafting, 4

th
 edition, 1996 – Butterworths.

  

4
 Ibid page 193.  

5
 Ibid.  
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"To provide for the expropriation of property for a public purpose or in the public 
interest; to provide for certain instances where expropriation with nil 
compensation may be appropriate in the public interest; and to provide for 
matters connected therewith.". 

 

6. The rights regarding property is provided for in section 25 of the Constitution 

which reads as follows:  

 

"Property  

 
 25. (1) No one may be deprived of property except in terms of law 
of general application, and no law may permit arbitrary deprivation of property.  
  (2) Property may be expropriated only in terms of law of 
general application—  
(a) for a public purpose or in the public interest; and  
(b) subject to compensation, the amount of which and the time and manner 

of payment of which have either been agreed to by those affected or 
decided or approved by a court.  

  (3) The amount of the compensation and the time and manner 
of payment must be just and equitable, reflecting an equitable balance between 
the public interest and the interests of those affected, having regard to all 
relevant circumstances, including—  
(a) the current use of the property;  
(b) the history of the acquisition and use of the property;  
(c) the market value of the property;  
(d) the extent of direct state investment and subsidy in the acquisition and 

beneficial capital improvement of the property; and  
(e) the purpose of the expropriation.  
  (4) For the purposes of this section—  
(a) the public interest includes the nation‘s commitment to land reform, and to 

reforms to bring about equitable access to all South Africa‘s natural 
resources; and  

(b) property is not limited to land.  
  (5) The state must take reasonable legislative and other 
measures, within its available resources, to foster conditions which enable 
citizens to gain access to land on an equitable basis.  
  (6) A person or community whose tenure of land is legally 
insecure as a result of past racially discriminatory laws or practices is entitled, to 
the extent provided by an Act of Parliament, either to tenure which is legally 
secure or to comparable redress.  
  (7) A person or community dispossessed of property after 19 
June 1913 as a result of past racially discriminatory laws or practices is entitled, 
to the extent provided by an Act of Parliament, either to restitution of that 
property or to equitable redress.  
  (8) No provision of this section may impede the state from 
taking legislative and other measures to achieve land, water and related reform, 
in order to redress the results of past racial discrimination, provided that any 
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departure from the provisions of this section is in accordance with the provisions 
of section 36(1).  
  (9) Parliament must enact the legislation referred to in 
subsection (6).". (Our underlining) 

  
 

7. Section 25 of the Constitution is restated in the Preamble of the Bill. The 

Preamble of the Bill further refers to section 33(1) and section 34 of the Constitution. 

Section 33 of the Constitution deals with just administrative action and reads as follows:  

 

''Just administrative action  
 

 33. (1) Everyone has the right to administrative action that is 
lawful, reasonable and procedurally fair.  
  (2) Everyone whose rights have been adversely affected by 
administrative action has the right to be given written reasons. 
  (3) National legislation must be enacted to give effect to these 
rights, and must— 
(a) provide for the review of administrative action by a court or, where 

appropriate, an independent and impartial tribunal;  
(b) impose a duty on the state to give effect to the rights in subsections (1) 

and (2); and  
(c) promote an efficient administration.''. (Our underlining) 

 

8. Section 34 of the Constitution affords everyone access to courts and reads as 

follows:  

 

''Access to courts 
 
 34. Everyone has the right to have any dispute that can be 
resolved by the application of law decided in a fair public hearing before a 
court or, where appropriate, another independent and impartial tribunal or 
forum.''. 
 

9. Thornton provides that like the long title, a preamble is part of an Act and may be 

used as an aid for the construction of an Act and further that the construction of a 

preamble may have the effect of either extending or restricting the general language 

used in the body of an enactment.6    

 

 

 

                                                           
6
 Ibid pages 196 and 197.  
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Ad Clause 1 

 

10. Clause 1 of the Bill provides for the definition used in the interpretation of certain 

words, terms and expressions used in the Bill, unless the context indicates otherwise. 

This means that the list of definitions used in clause 1 of the Bill may differ from the 

ordinary dictionary meaning and will only be used for the interpretation of the Bill. 

Expropriation  

 

11. Clause 1 of the Bill provides a definition for the term "expropriation" which is 

defined as follows: 

 

" ‘expropriation’ means the compulsory acquisition of property by an 
expropriating authority or an organ of state upon request to an expropriating 
authority, and ‗‗expropriate‘‘ has a corresponding meaning;". 
 

12. Clause 1 of the Bill further defines "expropriating authority" as an organ of state 

or a person empowered by the envisaged Act or any other legislation to acquire property 

through expropriation. An "organ of state" is defined in clause 1 as an organ of state as 

defined in section 239 of the Constitution. Section 239 of the Constitution defines an 

organ of state as follows: 

 

" ‘organ of state’ means—  
(a) any department of state or administration in the national, provincial or 

local sphere of government; or  
(b) any other functionary or institution—  

(i) exercising a power or performing a function in terms of the 
Constitution or a provincial constitution; or  

(ii) exercising a public power or performing a public function in terms 
of any legislation, but does not include a court or a judicial officer; 
". 

 

13. The Constitution does not provide a definition for the expression "expropriation". 

The public comments contain submissions that the definition for "expropriation" in the Bill 

is limited in that it is subject to the acquisition of property by the State and is merely 

based on a remark contained in the Constitutional Court judgment of Agri South Africa 

v Minister for Minerals and Energy7 ("Agri SA judgment"). The Constitutional Court 

held in the Agri SA judgment that for expropriation to be proven, it must be established 

                                                           
7
 CCT 51/12 [2013] ZACC 9. 
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that the State has acquired the substance or core content of what has been deprived 

and Mogoeng CJ held as follows: 

 
"To prove expropriation, a claimant must establish that the state has acquired the 
substance or core content of what it was deprived of. In other words, the rights 
acquired by the state do not have to be exactly the same as the rights that were 
lost. There would, however, have to be sufficient congruence or substantial 
similarity between what was lost and what was acquired. Exact correlation is not 
required. In Harksen, Goldstone J had this to say about expropriation:  
―The word ‗expropriate‘ is generally used in our law to describe the process 
whereby a public authority takes property (usually immovable) for a public 
purpose and usually against payment of compensation. Whilst expropriation 
constitutes a form of deprivation of property, section 28 makes a distinction 
between deprivation of rights in property, on the one hand and expropriation of 

rights in property, on the other.".8  
 

14. The Constitutional Court further held the following regarding the meaning of 

expropriation:  

 

"In addition, in Reflect-All, Nkabinde J had this to say about when expropriation 
takes place:  

―The applicants argued that section 10(3) is inconsistent with the 
constitutional guarantee against uncompensated expropriation of 
property. I do not agree. Although it is trite that the Constitution and its 
attendant reform legislation must be interpreted purposively, courts 
should be cautious not to extend the meaning of expropriation to 
situations where the deprivation does not have the effect of the property 
being acquired by the state. It must be emphasised that section 10(3) 
does not transfer rights to the state. . . . As I have said, the state has not 
acquired the applicants‘ land as envisaged in sections 25(2) and 25(3) of 
the Constitution. For that reason, no compensation need be paid.‖ 

There can be no expropriation in circumstances where deprivation does not 
result in property being acquired by the state.".9 (Our underlining) 

 

15. The Constitutional Court therefore held that there can be no expropriation unless 

the deprivation results in property being acquired by the State, being the acquisition of 

the rights of ownership of the property. In the majority judgment, Mogoeng CJ further 

held that although expropriation is a species of deprivation, there are additional 

requirements that set expropriation apart from mere deprivation, being: (i) compulsory 

                                                           
8
  Ibid paragraph 58.    

9
 Ibid paragraph 59. 
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acquisition of rights in property by the state; (ii) for a public purpose or in the public 

interest; and (iii) subject to compensation.10 

 

16. In the minority judgment, Cameron J concurred that acquisition by the State is a 

necessary feature of expropriation under section 25 of the Constitution and that 

acquisition by the State is a general hallmark of expropriation.11 It is clear from the Agri 

SA judgment that the expropriation of property in terms of section 25 of the Constitution 

is dependent upon the acquisition of such property by the State and is not merely a 

remark made by the Constitutional Court as asserted in the public comments. The 

definition of expropriation in the Bill is consequently consistent with the Constitutional 

Court’s description of expropriation. In addition, in the Constitutional Court judgment of 

Harksen v Lane & Others12, the Constitutional Court held that expropriation involves 

the acquisition of rights in property by a public authority and Goldstone J held as follows: 

 

"The distinction between expropriation (or compulsory acquisition as it is called in 
some other foreign jurisdictions) which involves acquisition of rights in property 
by a public authority for a public purpose and the deprivation of rights in property 
which fall short of compulsory acquisition has long been recognised in our law.". 
13   

 

 

 

 

                                                           
10

 Ibid paragraph 67: 
"Sebenza was deprived of components of its mineral rights in that the MPRDA brought about a 
substantial interference and limitation that went beyond the normal restrictions on the use or 
enjoyment of its property found in an open and democratic society. Although expropriation is a 
species of deprivation, there are additional requirements that set expropriation apart from mere 
deprivation. They are (i) compulsory acquisition of rights in property by the state, (ii) for a public 
purpose or in the public interest, and (iii) subject to compensation.". 

 
11

 Ibid paragraphs 77 and 78: 
"[77] I concur in the order and, subject to one reservation, support the reasoning the judgment of 
Mogoeng CJ lucidly sets out. The reservation is this. I share the caution Froneman J expresses 
regarding the main judgment‘s finding that acquisition by the state is a necessary feature of 
expropriation under section 25 of the Constitution.  
[78] Acquisition by the state is, in my view, a general hallmark of expropriation. But not 
necessarily and inevitably so. Whether an expropriation contemplated by section 25 has occurred 
is – as the main judgment finds– a context-based enquiry, demanding a case by case approach. I 
therefore agree with Froneman J that it is inadvisable to extrapolate an inflexible general rule of 
state acquisition as a requirement for all cases.". 

12
 (CCT9/97) [1997] ZACC 12. 

13
 Ibid paragraph 32.   
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Property 

 

17. Concern has been expressed in the public comments that the word "property" 

should be clearly defined in the Bill and there was a submission that section 25 of the 

Constitution clearly permits the expropriation of property under a narrower definition of 

property limited to land and rights in land.  

 

18. The term "property" is defined in clause 1 of the Bill as follows: 

" ‘property’ means property as contemplated in section 25 of the Constitution;". 

 

19. The Constitution does not provide a definition for the word "property" as 

contemplated in section 25 of the Constitution and merely provides in section 25(4)(b) 

that property is not limited to land. We have considered the following case law hereunder 

with regards to the definition of property and it appears that a definitive closed list 

definition for the word "property" as contemplated in section 25 of the Constitution may 

be challenging.   

 

20. In the Constitutional Court judgment of Law Society of South Africa & Others v 

Minister for Transport & Another14 ("Law Society of South Africa judgment"), the 

Constitutional Court held the following regarding the meaning of property as envisaged 

in section 25 of the Constitution: 

 
"The meaning of property under the property clause is indeed a vexed question. 
This is so for several reasons. Property as used in the property clause is a word 
of broad and inexact purport and yet it is not defined. The common law and 
indigenous law traditions conceptualise property and legal relationships that 
relate to it in different ways. Section 25(4)(b) makes it clear that property is not 
limited to land. It must follow that both corporeal and incorporeal property enjoy 
protection. For present purposes let it suffice to state that the definition of 
property for purposes of constitutional protection should not be too wide to make 
legislative regulation impracticable and not too narrow to render the protection of 
property of little worth. In many disputes, courts will readily find that a particular 
asset of value or resource is recognised and protected by law as property. In 
other instances, determinations will be contested or prove elusive.".15  

  

                                                           
14

 CCT 38/10 [2010] ZACC 25. 
15

 Ibid paragraph 83.  
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21. The Constitutional Court further held that the definition of property for purposes 

of constitutional protection should not be too wide to make legislative regulation 

impracticable and not too narrow to render the protection of property of little worth.16  

 

22. In the Constitutional Court judgment of FNB v Commissioner for the South 

African Revenue Services & Another17 ("FNB judgment"), the Constitutional Court 

held that at this stage of our constitutional jurisprudence, it is practically impossible to 

furnish and judicially unwise to attempt a comprehensive definition of property for 

purposes of section 25 of the Constitution.18 The Constitutional Court expanded on the 

meaning of property in the FNB judgment as follows: 

 

 "[51] For purposes of the High Court judgment Conradie J did not find it 
necessary to decide whether what was taken from FNB under section 114 of the 
Act amounted to ―property‖ for purposes of section 25 but assumed, without 
deciding, that it did. At this stage of our constitutional jurisprudence it is, for the 
reasons given above, practically impossible to furnish – and judicially unwise to 
attempt – a comprehensive definition of property for purposes of section 25. 
Such difficulties do not, however, arise in the present case. Here it is sufficient to 
hold that ownership of a corporeal movable must – as must ownership of land – 
lie at the heart of our constitutional concept of property, both as regards the 
nature of the right involved as well as the object of the right and must therefore, 
in principle, enjoy the protection of section 25. 

 
[52] When considering the purpose and content of the property clause it is 
necessary, as Van der Walt (1997)

 

puts it –  
― . . . to move away from a static, typically private-law 
conceptualist view of the constitution as a guarantee of the status 
quo to a dynamic, typically public-law view of the constitution as 
an instrument for social change and transformation under the 
auspices [and I would add ‗and control‘] of entrenched 
constitutional values.‖ 

That property should also serve the public good is an idea by no means foreign 
to pre-constitutional property concepts.

 

... 

[58] Viewed from this perspective section 25(1) deals with all ―property‖ and all 
deprivations (including expropriations). If the deprivation infringes (limits) section 
25(1) and cannot be justified under section 36 that is the end of the matter. The 
provision is unconstitutional.". 

 

                                                           
16

 Ibid.  
17

 (CCT19/01) [2002] ZACC 5.  
18

 Ibid paragraph 51.  
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23. In the Constitutional Court judgment of Shoprite Checkers (Pty) Limited v MEC 

for Economic Development, Environmental Affairs and Tourism: Eastern Cape & 

Others19 ("Shoprite Checkers judgment"), the Constitutional Court held the following 

with regard to what property entails in terms of section 25 of the Constitution:  

 

 "The objective normative values of the Constitution thus require us to determine 
what kind of property deserves protection under the property clause, by 
reference to the Constitution itself. The fundamental values of dignity, equality 
and freedom necessitate a conception of property that allows, on the one hand, 
for individual self-fulfilment in the holding of property, and, on the other, the 
recognition that the holding of property also carries with it a social obligation not 
to harm the public good.".20 (Our underlining) 

 

24.  As held by the Constitutional Court in the Shoprite Checkers judgment, the 

objective normative values of the Constitution require us to determine what kind of 

property deserves protection under the property clause, by reference to the Constitution 

itself. Froneman J further held that our conception of property must be derived from the 

Constitution.21 

 

25. The Constitutional Court, in considering the meaning of property as envisaged in 

section 25 of the Constitution, has thus held that it would be practically impossible and 

judicially unwise to attempt to comprehensively define property for the purposes of 

section 25 of the Constitution and that the meaning of property must be derived from the 

Constitution itself. We therefore recommend that the Committee, in its consideration of 

the definition of property in the Bill, should do so bearing in mind the aforementioned 

findings of the Constitutional Court.    

 

                                                           
19

 [2015] ZACC 23. 
20

 Ibid paragraph 50.   
21

 Ibid paragraph 46: 
"What flows from this is, first, that to determine what kind of property deserves protection under 
the property clause cannot be restricted to private law notions of property. To do so would 
exclude other potential constitutional entitlements that may deserve protection from the ambit of 
protection under the property clause. It could also inadvertently lead to a failure to subject private 
law notions of property to constitutional scrutiny in order to ensure that they accord with 
constitutional norms. Extending our conception of property to embrace constitutional entitlements 
beyond the original ambit of private common law property will ensure that the property clause 
does not become an obstacle to the transformation of our society, but central to its achievement. 
In all of this, the fundamental values of dignity, equality and freedom play a central role. Our 
conception of property must be derived from the Constitution.". 
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Ad Clauses 8 and 9 

 

26. A submission was made in the public comments that clauses 8 and 9 of the Bill 

should be amended to disallow the expropriation of property in the absence of an 

agreement or a court order in respect of compensation for the expropriation. Clause 8 of 

the Bill provides for the notice of expropriation and reads as follows:  

 

"Notice of expropriation 
 
 8. (1) If the expropriating authority decides to expropriate a 
property, the expropriating authority must cause a notice of expropriation to be 
served on the owner and the known holders of unregistered rights, as the case 
may be, whose rights in the property are to be expropriated. 
  (2) The expropriating authority must cause a copy of the 
notice of expropriation to be— 
(a) published in accordance with section 24(2): Provided that if the notice of 
expropriation has taken place by publication in terms of section 24(1)(c), the 
publication in terms of this paragraph is not required; 
(b) delivered to a holder of an unregistered right in the property of whom he 
or she is aware and whose rights are not to be expropriated; and 
(c) if the property is land or a right in land, delivered to— 
(i) the municipal manager of the municipality where the property is situated: 
Provided that if the expropriating authority is the municipal council the delivery of 
such notice is not required; 
(ii) the Directors-General responsible for rural development and land reform, for 
environmental affairs, for mineral resources and for water and sanitation, and the 
accounting authority of any other organ of state whose functions and 
responsibilities will be materially affected by the intended expropriation: Provided 
that if the expropriating authority is the executive authority of one of the 
departments or organs of state concerned, the delivery of the notice on the 
relevant Director-General or accounting authority is not required; 
(iii) a holder of a mortgage bond registered in the Deeds Office in respect of the 
property concerned; 
(iv) if the property is subject to a contract contemplated in section 7(4)(c)(ii), on 
the buyer; and 
(v) if the building thereon is subject to a lien contemplated in section 7(4)(c)(iii), 
on the builder. 
(3) The notice of expropriation served as contemplated in subsection (1) must 
contain— 
(a) a statement of the expropriation of the property; 
(b) the full description of the property, including— 
(i) in the case where the expropriation applies to a portion of a land parcel, the 
approximate extent of such portion in relation to the whole; or 
(ii) in the case where the expropriation applies to a right in land, a description of 
the approximate position of the right in land on such land; 
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(c) a short description of the purpose for which the property is required and 
the address at which documents setting out that purpose may be inspected and 
particulars of that purpose may be obtained during business hours; 
(d) the reason for the expropriation of that particular property; 
(e) the date of expropriation or, as the case may be, the date from which the 
property will be used temporarily and also stating the period of such temporary 
use; 
(f) the date on which the right to possession of the property will pass to the 
expropriating authority; 
(g) except in the case of an urgent expropriation contemplated in section 22, 
the amount of compensation offered by the expropriating authority or agreed to 
by the expropriating authority and the owner and the holder of an unregistered 
right, as the case may be; and 
(h) if the amount of compensation is disputed, a statement that the 
expropriated owner may institute proceedings in a competent court to dispute the 
amount of compensation, or request that the expropriating authority commence 
such court proceedings, within 180 days of the date of expropriation, which time 
period may be extended by the court on good cause shown. 
(4) The notice of expropriation served as contemplated in subsection (1) must be 
accompanied by documents detailing the following: 
(a) The date or dates on which the expropriating authority proposes to pay the 
compensation and any interest payable in respect thereof in terms of section 
13; 
(b) in the case where the expropriation applies to a portion of a land parcel, a 
survey diagram or sketch plan showing the approximate position of such portion 
in relation to the whole; 
(c) in the case where the expropriation applies to a right in land, a survey 
diagram or sketch plan on which the approximate position of the right in land on 
such land is indicated, unless the right in land is accurately described without 
such survey diagram or sketch plan; 
(d) an explanation of what the offer of compensation referred to in subsection 
(3)(g) comprises of, together with supporting documents detailing how the offer of 
compensation was determined; 
(e) a directive calling upon the expropriated owner or expropriated holder, as 
the case may be, to submit, in writing, the names and addresses of all holders of 
unregistered rights in the property and particulars of such rights, other than 
those furnished in accordance with sections 5(5)(a) and 7(2)(h), if any, to the 
extent that such names, addresses and particulars are within the knowledge of 
the expropriated owner; 
(f) a statement that if a person has an unregistered right in respect of the 
property of which the expropriating authority had no knowledge when making the 
offer of compensation, the expropriating authority may adjust that offer; 
(g) a statement informing the expropriated owner or expropriated holder, as the 
case may be, that he or she may request a translation of the notice of 
expropriation in the official language of his or her choice; and 
(h) a statement drawing an expropriated owner, expropriated holder or any 
other person‘s attention to the provisions of section 27. 
(5) (a) Rights in a property may be expropriated from different owners and 
holders of unregistered rights in the same notice of expropriation. 
(b) A separate offer of just and equitable compensation must be stated in respect 
of each owner or holder mentioned in the notice of expropriation contemplated in 
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paragraph (a).". 
 

27. Clause 8 of the Bill provides for the service of a notice of expropriation by the 

expropriating authority upon the owner of the concerned property, as well as upon the 

known holders of unregistered rights in such property. The clause lists further 

requirements in respect of the service of the notice of expropriation where the concerned 

property is land. The notice of expropriation must further contain the date of 

expropriation, as well as the amount of compensation offered or agreed to. The 

Committee should take note that clause 7 of the Bill provides for the service of a notice 

of intention to expropriate by the expropriating authority and that the clause does make 

provision for negotiations between the owner and the expropriating authority in respect 

of compensation for the intended expropriation.    

 

28. Clause 9 of the Bill provides for the vesting and possession of expropriated 

property and reads as follows: 

 

"Vesting and possession of expropriated property 
 
 9. (1) The effect of an expropriation of property is that— 
(a) the ownership of the property described in the notice of expropriation 
vests in the expropriating authority or in the person on whose behalf the property 
was expropriated, as the case may be, on the date of expropriation; 
(b) all unregistered rights in such property are simultaneously expropriated 
on the date of expropriation unless— 
(i) the expropriation of those unregistered rights are specifically excluded in the 
notice of expropriation; or 
(ii) those rights, including permits or permissions, were granted or exist in 
terms of the provisions of the Mineral and Petroleum Resources Development 
Act, 2002 (Act No. 28 of 2002); 
(c) in the case of a right to use a property temporarily, the expropriating 
authority or the person on whose behalf the property was expropriated may as 
from the date of expropriation exercise that right; and 
(d) the property remains subject to all registered rights in favour of third 
parties, with the exception of a mortgage, with which the property was burdened 
prior to expropriation, unless or until such registered rights are expropriated from 
the holder thereof in terms of this Act. 
(2) (a) The expropriating authority, or the person on whose behalf the property 
was expropriated, must take possession of the expropriated property on the date 
stated in terms of section 8(3)(f) or such other date as may be agreed upon with 
the expropriated owner or expropriated holder. 
(b) The right to possession passes on the relevant date contemplated in 
paragraph (a) to the person referred to therein, as the case may be. 
(3) (a) The expropriated owner or expropriated holder who is in possession of the 
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property concerned must, from the date of expropriation to the date referred to in 
subsection (2) or (4), take all reasonable steps to maintain the property. 
(b) If the expropriated owner or expropriated holder wilfully or negligently fails to 
maintain the property and as a result thereof the property depreciates in value, 
the expropriating authority may recover the amount of depreciation from the 
expropriated owner or the expropriated holder concerned. 
(c) The expropriating authority must compensate the expropriated owner or 
expropriated holder, as the case may be, for costs which were necessarily 
incurred after the date of expropriation in respect of such maintenance. 
(4) If the expropriated owner or expropriated holder, as the case may be, desires 
to place the expropriating authority in possession of the expropriated property 
prior to the date contemplated in section 8(3)(f) and the expropriating authority 
does not agree to a date on which the right to possession of the property will 
pass to it, the expropriated owner or expropriated holder, as the case may be, 
may give the expropriating authority notice in writing of not less than 20 days 
before the date on which the expropriated owner or expropriated holder wishes to 
transfer the right to possession of the property, in which case the right to 
possession of the property passes to the expropriating authority on that date. 
(5) The expropriated owner or expropriated holder who is in possession of the 
property concerned, remains entitled to the use of and the income from the 
expropriated property, as was enjoyed immediately prior to the date of 
expropriation, from the date of expropriation to the date referred to in subsection 
(2)(b), but remains, during that period, responsible for the payment of municipal 
property rates, taxes and other charges, if applicable, and normal operating costs 
in respect of the expropriated property as if the property had not been 
expropriated.". 

 

29. Clause 9 of the Bill provides for the vesting and possession of expropriated 

property and states what the effect of an expropriation of property will be, which includes 

the vesting of the ownership of the property in the expropriating authority.  

 

30. It is noted that clause 8 of the Bill is similar in content to section 7 of the 

Expropriation Act, 1975 (Act No. 63 of 1975) ("Expropriation Act"), which provides for the 

service of a notice of expropriation upon the owner of the property concerned, which 

notice must contain the date of expropriation22 and may contain an amount therein which 

is offered as compensation for the expropriation.23 Section 7 of the expropriation Act 

reads as follows:  

 

"Notification that property is to be expropriated or is to be used temporarily 
 
 7. (1) If the Minister has decided to expropriate, or to take the 
right to use temporarily, any property in terms of the provisions of section 2, he 

                                                           
22

 See section 7(2)(b) of the Expropriation Act. 
23

 See section 7(2)(d) of the Expropriation Act.  
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shall, subject to the provisions of subsection (5), cause to be served upon the 
owner in question an appropriate notice in accordance with the provisions of 
subsection (3). 
  (2) The notice of expropriation shall— 
(a) contain a clear and full description of the property in question and, in the 

case of the taking of a right to use property temporarily, also of such right, 
as well as, in the case where only a portion of a piece of land or a real 
right in or over such portion is expropriated, or a right is taken to use only 
such a portion, a sketch plan showing the approximate position of such 
portion, and state the approximate extent of such portion: Provided that 
whenever only a portion of a piece of land or a real right in or over any 
such portion is expropriated, or a right is taken to use only such a portion, 
the owner may, within thirty days from the date of notice, request the 
Minister by registered post to furnish, in accordance with subsection (3), 
further particulars of such portion so as to enable the owner to determine 
the position or extent of the said portion, and upon the furnishing of such 
particulars the date of the notice in which such particulars were furnished, 
shall, for the purposes of this Act, be deemed to be the date of notice; 

(b) state the date of expropriation or, as the case may be, the date as from 
which the property will be used, as well as the period during which it will 
be used, and also state the date upon which the State will take 
possession of the property 

(c) draw the attention of the owner to the provisions of sections 9 (1) and 12 
(3) (a) (ii); 

(d) if an amount is therein offered as compensation, draw the attention of the 
owner to the fact that if a lessee has a right by virtue of a lease 
contemplated in section 9 (1) (d) (i) in respect of the property of which the 
Minister had no knowledge on the date of notice, the Minister may 
withdraw that offer. 

   (3) Subject to the provisions of subsection (5), the Minister 
shall cause the notice of expropriation and all other notices and documents in 
connection therewith to be served by causing the original or a true copy thereof 
to be delivered or tendered or sent by registered post to the person in question. 
  (4) If the property to be expropriated is land, the Minister shall, 
subject to the provisions of subsection (5), cause a copy of the notice of 
expropriation, or a notice to the effect that the land is being expropriated, giving 
the particulars of the expropriation, to be served, in the manner prescribed in 
subsection (3), upon every person who, according to the title deed of the land or 
the registers of the Registrar of Mining Titles or of any other Government office in 
which rights granted in terms of any law relating to prospecting or mining affairs 
are recorded, has any interest in that land, and, if the land is situated within the 
area of jurisdiction of a local authority, upon such local authority, and, if, to the 
knowledge of the Minister, the land is the subject of an agreement contemplated 
in section 9 (1) (d) (ii), or a building thereon is subject to a lien contemplated in 
section 9 (1) (d) (iii), upon the buyer or the builder. 
   (5) If the whereabouts of the owner or of every owner of the 
property in question or of any person or every person having an interest therein, 
as is contemplated in subsection (4), is not readily ascertainable by the Minister, 
or, if by reason of the number of such owners or persons having such an interest 
or for any other reason, he is satisfied that service of a notice or other document 
in accordance with subsection (3) is not practicable, or if the property is subject 
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to a fideicommissum and it is not known to the Minister who all the 
fideicommissaries are or will be, he shall, instead of or in addition to causing a 
notice or document or notices or documents to be published in accordance with 
subsection (3), cause to be published once in the Gazette and once a week 
during two consecutive weeks in an Afrikaans and in an English newspaper 
circulating in the area in which the property in question is or is situated an 
appropriate notice complying with the provisions of subsection (2) or containing 
the other document in question.". 

 

31. Furthermore, section 9 of the Expropriation Act provides that an owner whose 

property has been expropriated shall respond, in the form of a written statement, to any 

offer for compensation contained in the notice of expropriation24 and where no such 

compensation was offered, the written statement must contain the amount claimed by 

the owner as compensation for the expropriation.25 Section 9 of the Expropriation Act 

reads as follows:  

 

"Duties of owner of property expropriated or which is to be used by State 
 
 9. (1) An owner whose property has been expropriated in terms 
of this Act, shall, within sixty days from the date of notice in question, deliver or 
cause to be delivered to the Minister a written statement indicating— 
(a) if any compensation was in the notice of expropriation offered for such 

property, whether or not he accepts that compensation and, if he does not 
accept it, the amount claimed by him as compensation and how much of 
that amount represents each of the respective amounts contemplated in 
section 12 (1) (a) (i) and (ii) or (b) and full particulars as to how such 
amounts are made up; 

(b) if no such compensation was so offered, the amount claimed as 
compensation by him and how much of that amount represents each of 
the respective amounts contemplated in section 12 (1) (a) (i) and (ii) or (b) 
and full particulars as to how such amounts are made up; 

(c) if the property expropriated is land and any amount is claimed in terms of 
paragraph (a) or (b), full particulars of all improvements thereon which, in 
the opinion of the owner, affect the value of such land; 

(d) if the property being expropriated is land— 
 (i) which prior to the date of notice was leased as a whole or in part 

by unregistered lease, the name and address of the lessee, and 
accompanied by the lease or a certified copy thereof, if it is in writing, or 
full particulars of the lease, if it is not in writing; 

 (ii) which, prior to the date of notice, was sold by the owner, the name 
and address of the buyer, and accompanied by the contract of purchase 
and sale or a certified copy thereof; 

 (iii) on which a building has been erected which is subject to a 
builder's lien by virtue of a written building-contract, the name and 

                                                           
24

 See section 9(1)(a) of the Expropriation Act.  
25

 See section 9(1)(b) of the Expropriation Act.   
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address of the builder, and accompanied by the building contract or a 
certified copy thereof; 

 (iv) … 
(e) the address to or at which the owner desires that further documents in 

connection with the expropriation may be posted or delivered or tendered: 
Provided that the Minister may at his discretion extend the said period of sixty 
days, and that, if the owner requests the Minister in writing within thirty days as 
from the date of notice to extend the said period of sixty days, the Minister shall 
extend such period by a further sixty days. 
  (2) … 
  (3) If the property expropriated is immovable property, the 
Minister may in the manner contemplated in section 7 (3) or (5)— 
(a) request the owner to deliver or cause to be delivered to the Minister within 

sixty days his title deed thereto or, if it is not in his possession or under 
his control, written particulars of the name and address of the person in 
whose possession or under whose control it is; 

(b) request any person in respect of whom particulars have been furnished in 
terms of paragraph (a), to deliver or cause to be delivered to the Minister 
within sixty days the title deed in question. 

  (4) The provisions of subsection (1)(a), (b) and (c) shall 
mutatis mutandis apply in respect of the taking, in terms of section 2, of a right to 
use any property for public purposes. 
  (5) Any person who wilfully furnishes false or misleading 
particulars in any written instrument which he by virtue of the provisions of 
subsection (1) or (3) (a) delivers or causes to be delivered to the Minister, shall 
be guilty of an offence and liable on conviction to be punished as if he had been 
convicted of fraud. 
   (6) Any person who without sufficient reason refuses or fails to 
comply with a request by the Minister in terms of subsection (3) shall be guilty of 
an offence and liable on conviction to a fine not exceeding R2 000 or to 
imprisonment for a period not exceeding six months or to both such fine and 
such imprisonment.". 

 

32. The public comments further submitted that clauses 8 and 9 of the Bill are in 

conflict with section 25(2)(b) of the Constitution. Section 25(2)(b) of the Constitution 

provides the following:        

 

 "(2) Property may be expropriated only in terms of law of general 

application—  
…  

(b) subject to compensation, the amount of which and the time and manner 
of payment of which have either been agreed to by those affected or 
decided or approved by a court. 

 
…". 
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33. In the Constitutional Court judgment of Haffejee N.O. & Others v Ethekwini 

Municipality & Others26 ("Haffejee judgment"), the Constitutional Court held that the 

provisions of section 25(2)(b) of the Constitution do not require that the amount of 

compensation and the time and manner of payment must always be determined by 

agreement or by the court before expropriation under section 25(2). The Constitutional 

Court further held the following: 

 

"[42] The question therefore is which of the two possible interpretations is more 
compatible with the Constitution as a whole.  Allowing compensation to be fixed 
after expropriation burdens the property owner and triggers repellent memories 
of pre-constitutional arbitrary dispossessions. Although post-expropriation 
compensation burdens the property owner, making it a pre-condition would also 
burden the State unduly.  This, in the end, is the compelling reason why the 
applicant‘s contention cannot be upheld. 
 
[43] In summary then: 

(a) The provisions of section 25(2)(b) do not require that the amount 
of compensation and the time and manner of payment must 
always be determined by agreement or by the court before 
expropriation under section 25(2); 

(b) Generally the determination of compensation, in accordance with 
the provisions of section 25(3), before expropriation will be just 
and equitable; 

(c) In those cases where compensation must be determined after 
expropriation, this must be done as soon as reasonably possible, 
in accordance with the provisions of section 25(3); 

(d) Eviction following expropriation may not take place unless agreed 
upon between the parties to the expropriation or in the absence of 
agreement, under court supervision; and 

(e) In disputed cases of eviction the courts must grant orders that 
ensure just and equitable outcomes in accordance with the 
provisions of sections 25(3) and 26(3) of the Constitution.". (Our 
underlining) 

 

34. Therefore, as held by the Constitutional Court in the Haffejee judgment, section 

25(2)(b) of the Constitution does not require compensation to always be determined, 

either by agreement or by a court, prior to the expropriation of property and that in those 

cases where compensation must be determined after expropriation, this must be done 

as soon as reasonably possible, in accordance with the provisions of section 25(3) of the 

Constitution.  

 

                                                           
26

 CCT 110/10 [2011] ZACC 28.  
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Ad Clauses 12(3) and 12(4) 

 

35. Clause 12 of the Bill provides for the determination of compensation and clause 

12(3) provides as follows: 

 

 "(3) It may be just and equitable for nil compensation to be paid where 
land is expropriated in the public interest, having regard to all relevant 
circumstances, including but not limited to— 
(a) where the land is not being used and the owner‘s main purpose is not to 

develop the land or use it to generate income, but to benefit from 
appreciation of its market value; 

(b) where an organ of state holds land that it is not using for its core functions 
and is not reasonably likely to require the land for its future activities in 
that regard, and the organ of state acquired the land for no consideration; 

(c) notwithstanding registration of ownership in terms of the Deeds Registries 
Act, 1937 (Act No. 47 of 1937), where an owner has abandoned the land 
by failing to exercise control over it; 

(d) where the market value of the land is equivalent to, or less than, the 
present value of direct state investment or subsidy in the acquisition and 
beneficial capital improvement of the land; and 

(e) when the nature or condition of the property poses a health, safety or 
physical risk to persons or other property.". 

 

36. A submission was made in the public comments in respect of the Bill that the 

expropriation of property for nil compensation would be incompatible with the 

Constitution’s requirement of just and equitable compensation.  

 

Difference between deprivation and expropriation 

 

37. Section 25(1) of the Constitution provides that no one may be deprived of 

property except in terms of law of general application, and no law may permit arbitrary 

deprivation of property. In the Constitutional Court judgment of National Credit 

Regulator v Opperman & Others27, the Constitutional Court held the following 

regarding the meaning of deprivation as contemplated in section 25 of the Constitution: 

 
"Whether there has been a deprivation depends on the extent of interference with 
the use, enjoyment or exploitation of the constitutionally protected property. 
Interference significant enough to have a legally relevant impact on the rights of 
the affected party amounts to deprivation.".28 (Our underlining) 

                                                           
27

 CCT 34/12 [2012] ZACC 29. 
28

 Ibid paragraph 66.  
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38. The Constitutional Court discussed the distinction between deprivation and 

expropriation in the Agri SA judgment and held that deprivation within the context of 

section 25 of the Constitution includes extinguishing a right previously enjoyed, and 

expropriation is a subset thereof. Whereas deprivation always takes place when property 

or rights therein are either taken away or significantly interfered with, the same is not 

necessarily true of expropriation.29 It was further held that deprivation relates to 

sacrifices that holders of private property rights may have to make without 

compensation, whereas expropriation entails state acquisition of that property in the 

public interest accompanied by compensation.30 As held by Mogoeng CJ, to prove 

expropriation, a claimant must establish that the state has acquired the substance or 

core content of what the claimant was deprived of and that there can be no expropriation 

in circumstances where deprivation does not result in property being acquired by the 

State.31  

 

39. Moreover, the Constitutional Court in the Agri SA judgment listed the following 

requirements for a deprivation to qualify as an expropriation:  

 

"Although expropriation is a species of deprivation, there are additional 
requirements that set expropriation apart from mere deprivation. They are (i) 
compulsory acquisition of rights in property by the state, (ii) for a public purpose 
or in the public interest, and (iii) subject to compensation.".32 

 

 

 

 

                                                           
29

 Supra note 7, at paragraph 48: 
"Deprivation within the context of section 25 includes extinguishing a right previously enjoyed, 
and expropriation is a subset thereof.78 Whereas deprivation always takes place when property 
or rights therein are either taken away or significantly interfered with,79 the same is not 
necessarily true of expropriation. Deprivation relates to sacrifices that holders of private property 
rights may have to make without compensation, whereas expropriation entails state acquisition of 
that property in the public interest and must always be accompanied by compensation.80 There 
is therefore more required to establish expropriation although there is an overlap and no bold line 
of demarcation between sections 25(1) and 25(2). Section 25(1) deals with all property and all 
deprivations, including expropriation, although additional requirements must be met for 
deprivation to rise to the level of expropriation.". 

30
 Ibid.  

31
 Supra notes 8 and 9.  

32
 Supra note 7 at paragraph 67.  
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Meaning of arbitrary 

 

40. As provided in section 25(1) of the Constitution, no one may be deprived of 

property except in terms of law of general application, and no law may permit arbitrary 

deprivation of property. Ackermann J held in the FNB judgment that the infringement 

issue in relation to section 25(1) of the Constitution is limited to determining whether the 

deprivation of property is arbitrary, within the meaning of that concept as employed in 

section 25(1) of the Constitution.33 It was further held by Ackermann J that the word 

arbitrary, depending on its statutory context, may only impose a low level of judicial 

scrutiny, requiring nothing more than the absence of bias or bad faith to satisfy such 

scrutiny and that it has been held to mean “capricious or proceeding merely from the will  

and not based on reason or principle”.34 

 

41. The Constitutional Court in the FNB judgment held the following regarding the 

context of the word arbitrary as used in section 25 of the Constitution:  

 
"In its context ―arbitrary‖, as used in section 25, is not limited to non-rational 
deprivations, in the sense of there being no rational connection between means 
and ends. It refers to a wider concept and a broader controlling principle that is 
more demanding than an enquiry into mere rationality. At the same time it is a 
narrower and less intrusive concept than that of the proportionality evaluation 
required by the limitation provisions of section 36. This is so because the 
standard set in section 36 is ―reasonableness‖ and ―justifiability‖, whilst the 
standard set in section 25 is ―arbitrariness‖. This distinction must be kept in mind 
when interpreting and applying the two sections.".35 (Our underlining) 

 

42. It was further held by Ackermann J that he cannot support the suggestion that 

deprivations may have to comply with both the requirements of section 25 and the 

general requirements of section 36 of the Constitution and that
 

if a deprivation is not 

                                                           
33

 Supra note 17, at paragraph 61: 
"Dispossessing an owner of all rights, use and benefit to and of corporeal movable goods, is a 
prime example of deprivation in both its grammatical and contextual sense. The infringement 
issue in relation to section 25(1) is thus really limited to determining whether the deprivation of 
property enacted by section 114 is ―arbitrary‖, within the meaning of that concept as employed in 
section 25(1)

 

of the Constitution, because section 114 clearly constitutes a law of general 
application.".  

34
 Ibid paragraph 62: 

"The word “arbitrary”, depending on its statutory context, may only impose a low level of judicial 
scrutiny, requiring nothing more than the absence of bias or bad faith to satisfy such scrutiny. For 
example, it has been held to mean “capricious or proceeding merely from the will and not based 
on reason or principle”.". 

35
 Ibid paragraph 65.   
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arbitrary, the section 25(1) right is not limited and the question of justification under 

section 36 does not arise.36  

 

43. In conclusion, the Constitutional Court held in the FNB judgment that a 

deprivation of property is arbitrary, as meant by section 25, when the law referred to in 

section 25(1) does not provide sufficient reason for the particular deprivation in question 

or is procedurally unfair.37 As held by Ackermann J, the protection against unfair 

procedure has particular relevance to administrative action, which protection is provided 

for under section 33 of the Constitution, but it could also apply to legislation and be 

relevant to determining whether, in the light of any procedure prescribed, the deprivation 

is arbitrary.38  

 

44. The Constitutional Court held in the judgment of Bato Star Fishing (Pty) Ltd v 

The Minister of Environmental Affairs and Tourism & Others39 that the Promotion of 

Administrative Justice Act, 2000 (Act No. 3 of 2000) gives effect to section 33 of the 

Constitution. 

                                                           
36

 Ibid paragraph 70: 
"The present case does not deal with the implementation of legislative policies, whether social or 
economic, nor does it deal with mere differentiation in the context of equality jurisprudence. We 
are here concerned with statutory provisions in customs and excise legislation that deprive an 
owner of property for someone else‘s customs debt. I accordingly find the approach of 
Chaskalson and Lewis unpersuasive in this regard and for the same reasons am unable to accept 
the views of Budlender, also based heavily on the Lawrence judgment. At the same time, I also 
cannot support the suggestion of Van der Walt that deprivations may have to comply with both 
the requirements of section 25 and the general requirements of section 36.

 

If the deprivation is 
not arbitrary, the section 25(1) right is not limited and the question of justification under section 36 
does not arise.".  

37
 Ibid paragraph 100: 

"Having regard to what has gone before, it is concluded that a deprivation of property is ―arbitrary‖ 
as meant by section 25 when the ―law‖ referred to in section 25(1) does not provide sufficient 
reason for the particular deprivation in question or is procedurally unfair.". 

38
 Ibid paragraph 67: 

"De Waal et al
 

are of the view that a deprivation ―is arbitrary‖ for purposes of section 25(1) ―if it 
follows unfair procedures, if it is irrational, or is for no good reason‖. The protection against unfair 
procedure has particular relevance to administrative action – which protection is provided for 
under section 33 of the Constitution – but it could also apply to legislation and be relevant to 
determining whether, in the light of any procedure prescribed, the deprivation is arbitrary. 
Although the learned authors conclude that–  

―the substantive element of s 25(1)‘s non-arbitrariness requirement probably 
does not involve a proportionality enquiry‖, 

their conclusion that deprivation would be arbitrary if it took place ―for no good reason‖ seems to 
import a stricter evaluative norm than mere rationality, although less strict than the proportionality 
evaluation under section 36.". 

39
 [2004] ZACC 15.  
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45. Administrative action is defined in section 1 of the Promotion of Administrative 

Justice Act, 2000 (Act No. 3 of 2000) (''PAJA''), as any decision taken, or any failure to 

take a decision, by an organ of state when exercising a power in terms of the 

Constitution or any legislation, or a decision taken, or failure to take a decision by a 

natural or juristic person when exercising a public power or performing a public function 

in terms of an empowering provision. The aforesaid definition further provides that for 

the decision, or failure to take a decision, to qualify as an administrative action, it must 

adversely affect the rights of any person and must have a direct external legal effect.  

 

46. Section 3 of the PAJA provides for procedurally fair administrative action and 

reads as follows:  

 

''Procedurally fair administrative action affecting any person 

 3. (1) Administrative action which materially and adversely 
affects the rights or legitimate expectations of any person must be procedurally 
fair. 
  (2) (a) A fair administrative procedure depends on the 
circumstances of each case. 
(b) In order to give effect to the right to procedurally fair administrative action, 

an administrator, subject to subsection (4), must give a person referred to 
in subsection (1)— 
(i) adequate notice of the nature and purpose of the proposed 

administrative action; 
(ii) a reasonable opportunity to make representations; 
(iii) a clear statement of the administrative action; 
(iv) adequate notice of any right of review or internal appeal, where 

applicable; and 
(v) adequate notice of the right to request reasons in terms of section 

5.  
  (3) In order to give effect to the right to procedurally fair 
administrative action, an administrator may, in his or her or its discretion, also 
give a person referred to in subsection (1) an opportunity to— 
(a) obtain assistance and, in serious or complex cases, legal representation; 
(b) present and dispute information and arguments; and 
(c) appear in person. 
  (4) (a) If it is reasonable and justifiable in the 
circumstances, an administrator may depart from any of the requirements 
referred to in subsection (2). 
(b) In determining whether a departure as contemplated in paragraph (a) is 

reasonable and justifiable, an administrator must take into account all 
relevant factors, including— 
(i) the objects of the empowering provision; 
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(ii) the nature and purpose of, and the need to take, the 
administrative action; 

(iii) the likely effect of the administrative action; 
(iv) the urgency of taking the administrative action or the urgency of 

the matter; and 
(v) the need to promote an efficient administration and good 

governance. 
  (5) Where an administrator is empowered by any empowering 
provision to follow a procedure which is fair but different from the provisions of 
subsection (2), the administrator may act in accordance with that different 
procedure.''. (Our underlining) 
 

 
47. After an examination of the administrative procedures provided for in the Bill for 

the expropriation of property, it appears that an inference can be made that those 

procedures are consistent with section 33 of the Constitution and the fair administrative 

procedures prescribed in the PAJA. 

 

48. As discussed above, the Constitutional Court in the FNB judgment held that a 

deprivation of property is arbitrary, as meant by section 25, when the law referred to in 

section 25(1) does not provide sufficient reason for the particular deprivation in 

question40 and the Constitutional Court further held that sufficient reason is to be 

established as follows: 

 

"(a) It is to be determined by evaluating the relationship between means 
employed, namely the deprivation in question, and ends sought to be 
achieved, namely the purpose of the law in question.  

(b)  A complexity of relationships has to be considered.  
(c)  In evaluating the deprivation in question, regard must be had to the 

relationship between the purpose for the deprivation and the person 
whose property is affected.  

(d) In addition, regard must be had to the relationship between the purpose 
of the deprivation and the nature of the property as well as the extent of 
the deprivation in respect of such property.  

(e) Generally speaking, where the property in question is ownership of land 
or a corporeal moveable, a more compelling purpose will have to be 
established in order for the depriving law to constitute sufficient reason for 
the deprivation, than in the case when the property is something different, 
and the property right something less extensive.  

(f) Generally speaking, when the deprivation in question embraces all the 
incidents of ownership, the purpose for the deprivation will have to be 
more compelling than when the deprivation embraces only some 
incidents of ownership and those incidents only partially.  

                                                           
40

 See paragraph 43 of this legal opinion above.  
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(g) Depending on such interplay between variable means and ends, the 
nature of the property in question and the extent of its deprivation, there 
may be circumstances when sufficient reason is established by, in effect, 
no more than a mere rational relationship between means and ends; in 
others this might only be established by a proportionality evaluation closer 
to that required by section 36(1) of the Constitution.  

(h) Whether there is sufficient reason to warrant the deprivation is a matter to 
be decided on all the relevant facts of each particular case, always 
bearing in mind that the enquiry is concerned with ―arbitrary‖ in relation to 
the deprivation of property under section 25.".41 (Our underlining) 

 
 

Limitation of rights 

 

49. It was further held by the Constitutional Court that if a deprivation of property is 

arbitrary, it must be determined whether such deprivation is justified under section 36 of  

the Constitution.42  Section 36 of the Constitution provides the following: 

 

"Limitation of rights  

 
 36. (1) The rights in the Bill of Rights may be limited only in terms 
of law of general application to the extent that the limitation is reasonable and 
justifiable in an open and democratic society based on human dignity, equality 
and freedom, taking into account all relevant factors, including—  
(a) the nature of the right;  
(b) the importance of the purpose of the limitation;  
(c) the nature and extent of the limitation;  
(d) the relation between the limitation and its purpose; and  
(e) less restrictive means to achieve the purpose.  
  (2) Except as provided in subsection (1) or in any other 
provision of the Constitution, no law may limit any right entrenched in the Bill of 
Rights.". (Our underlining) 

 

50. Moreover, section 25(8) of the Constitution provides that no provision of section 

25 may impede the State from taking legislative and other measures to achieve land, 

water and related reform, in order to redress the results of past racial discrimination, 

provided that any departure from the provisions of the section is in accordance with the 

provisions of section 36(1). The Constitutional Court held in the FNB judgment that if a 

                                                           
41

 Supra note 17, at paragraph 100. 
42

 Ibid paragraph 54: 
"This submission cannot be sustained. The fact that an owner of a corporeal movable makes no, 
or limited use of the object in question, is irrelevant to the categorisation of the object as 
constitutional property. It may be relevant to deciding whether a deprivation thereof is arbitrary 
and, if it is, whether such deprivation is justified under section 36 of the Constitution.".  
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deprivation infringes section 25(1) and cannot be justified under section 36, that is the 

end of the matter and the deprivation is unconstitutional.43 Consequently, any departure 

from the provisions of section 25 of the Constitution as envisaged in section 25(8) and 

any deprivation of property which is arbitrary or procedurally unfair, such deprivation will 

be arbitrary and it must then be determined whether such deprivation is justified under 

section 36 of the Constitution. 

 

51. In the Constitutional Court judgment of S v Manamela & Another44 ("S v 

Manamela judgment"), the Constitutional Court held that it should be noted that the five 

factors expressly itemised in section 36 of the Constitution are not presented as an 

exhaustive list and that they are included in the section as key factors that have to be 

considered in an overall assessment as to whether or not the limitation is reasonable 

and justifiable in an open and democratic society.45 The Constitutional Court further held 

that in essence, the Court must engage in a balancing exercise and arrive at a global 

judgment on proportionality and not adhere mechanically to a sequential check-list. 

 

52. The Constitutional Court further held the following in the S v Manamela judgment 

regarding the limitation of constitutional rights: 

 
"There can accordingly be no absolute standard for determining reasonableness. 
This is inherent in the requirement of proportionality, which calls for the balancing 
of different interests. The proportionality of a limitation must be assessed in the 
context of its legislative and social setting. Accordingly, the factors mentioned in 
section 36(1) are not exhaustive. They are key considerations, to be used in 
conjunction with any other relevant factors, in the overall determination whether 
or not the limitation of a right is justifiable.".46  

 

                                                           
43

 Ibid paragraph 58: 
"Viewed from this perspective section 25(1) deals with all ―property‖ and all deprivations 
(including expropriations). If the deprivation infringes (limits) section 25(1) and cannot be justified 
under section 36 that is the end of the matter. The provision is unconstitutional.". 

44
 (CCT25/99) [2000] ZACC 5.  

45
 Ibid paragraph 32: 

"It should be noted that the five factors expressly itemised in section 36 are not presented as an 
exhaustive list. They are included in the section as key factors that have to be considered in an 
overall assessment as to whether or not the limitation is reasonable and justifiable in an open and 
democratic society. In essence, the Court must engage in a balancing exercise and arrive at a 
global judgment on proportionality and not adhere mechanically to a sequential check-list.

 

As a 
general rule, the more serious the impact of the measure on the right, the more persuasive or 
compelling the justification must be.". 

46
 Ibid paragraph 33.  
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53. It was held in the S v Manamela judgment that the approach to limitation is, 

therefore, to determine the proportionality between the extent of the limitation of the right 

considering the nature and importance of the infringed right, on the one hand, and the 

purpose, importance and effect of the infringing provision, taking into account the 

availability of less restrictive means available to achieve that purpose.47  

 

54. The Constitutional Court held the following in the Law Society of South Africa 

judgment regarding the justification for the limitation of rights as contemplated in section 

36 of the Constitution: 

 
"A rights limitation analysis is wide ranging. Courts take into account all relevant 
factors that go to justification of the limitation. The enquiry is not restricted to the 
factors listed under section 36(1) of the Constitution. All factors relevant to that 
particular limitation analysis may be taken into account in reaching a decision 
whether the limitation on a fundamental right is constitutionally tolerable or not. It 
is significant that one of the relevant factors listed in section 36 is the relation 
between the limitation and its purpose. This is so because the requirement of 
rationality is indeed a logical part of the proportionality test.". (Our underlining) 

 

55. In determining whether a limitation of a right can be justified under section 36 of 

the Constitution, the proportionality between the extent of the limitation of the right 

considering the nature and importance of the infringed right and the purpose, importance 

and effect of the infringing provision will be taken into consideration. Consequently, 

should it be determined that an expropriation of property is arbitrary, it must then be 

determined whether the expropriation can be justified in terms of section 36 of the 

Constitution. As held in the FNB judgment, if an expropriation cannot be justified under 

section 36, that is the end of the matter and the deprivation is then unconstitutional.48   

 

Compensation  

 

56. As held by the Constitutional Court in the FNB judgment, the protection of 

property as an individual right in terms of section 25 of the Constitution is not absolute 

                                                           
47

 Ibid paragraph 66: 
"The approach to limitation is, therefore, to determine the proportionality between the extent of 
the limitation of the right considering the nature and importance of the infringed right, on the one 
hand, and the purpose, importance and effect of the infringing provision, taking into account the 
availability of less restrictive means available to achieve that purpose.".  

48
 See paragraph 50 of this legal opinion above.  
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but subject to societal considerations49 and that the purpose of section 25 is not merely 

to protect private property but also to advance the public interest in relation to property.50  

The Constitutional Court further held the following: 

 

"The purpose of section 25 has to be seen both as protecting existing private 
property rights as well as serving the public interest, mainly in the sphere of land 
reform but not limited thereto, and also as striking a proportionate balance 
between these two functions.".51  

 

57. In the Agri SA judgment, the Constitutional Court held the following with regard 

to the interpretation of section 25 of the Constitution in respect of societal 

considerations: 

 

"The approach to be adopted in interpreting section 25, with particular reference 
to expropriation, is to have regard to the special role that this section has to play 
in facilitating the fulfilment of our country‘s nation-building and reconciliation 
responsibilities, by recognising the need to open up economic opportunities to all 
South Africans. This section thus sits at the heart of an inevitable tension 
between the interests of the wealthy and the previously disadvantaged. And that 
tension is likely to occupy South Africans for many years to come, in the process 
of undertaking the difficult task of seeking to achieve the equitable distribution of 
land and wealth to all.".52 (Our underlining) 

 

                                                           
49

 Supra note17 at paragraph 49: 
"The subsections which have specifically to be interpreted in the present case must not be 
construed in isolation, but in the context of the other provisions of section 25 and their historical 
context, and indeed in the context of the Constitution as a whole. Subsections (4) to (9) all, in one 
way or another, underline the need for and aim at redressing one of the most enduring legacies of 
racial discrimination in the past, namely the grossly unequal distribution of land in South Africa. 
The details of these provisions are not directly relevant to the present case, but ought to be borne 
in mind whenever section 25 is being construed, because they emphasise that under the 1996 
Constitution the protection of property as an individual right is not absolute but subject to societal 
considerations.".  

50
 Ibid paragraph 64: 

"As already mentioned, the purpose of section 25 is not merely to protect private property but 
also to advance the public interest in relation to property. Thus it is necessary not only to have 
regard to foreign law, but also to the peculiar circumstances of our own history and the provisions 
of our Constitution. In the present case all this would be relevant to determining what purpose the 
word ―arbitrary‖ was intended to serve in a Constitution which has established a constitutional 
state and in a provision therein dealing with the protection of property against deprivation by the 
state. It must be construed in a manner that is appropriate to determining whether the section 
25(1) protection of property against deprivation for which no compensation is payable has been 
infringed (limited).".  

51
 Ibid paragraph 50. 

52
 Supra note 7 at paragraph 60.  
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58. Mogoeng CJ held that we must therefore interpret section 25 with due regard to 

the gross inequality in relation to wealth and land distribution in this country53 and that 

there is an obligation imposed by section 25 not to over-emphasise private property 

rights at the expense of the state’s social responsibilities.54  

 

59. As discussed above55, section 25(3) of the Constitution provides that the amount 

of the compensation and the time and manner of payment must be just and equitable, 

reflecting an equitable balance between the public interest and the interests of those 

affected, having regard to all relevant circumstances.  

 

60. The Constitutional Court held in the FNB judgment that there are appropriate 

circumstances where it is permissible for legislation, in the broader public interest, to 

deprive persons of property without payment of compensation.56  With regard to the 

validity of such a deprivation, the Constitutional Court held the following: 

 

"For the validity of such deprivation, there must be an appropriate relationship 
between means and ends, between the sacrifice the individual is asked to make 
and the public purpose this is intended to serve. It is one that is not limited to an 
enquiry into mere rationality, but is less strict than a full and exacting 
proportionality examination. Moreover the requirement of such an appropriate 
relationship between means and ends is viewed as methodologically sound, 
respectful of the separation of powers between judiciary and legislature and 
suitably flexible to cover all situations. It matters not whether one labels such an 
approach an ―extended rationality‖ test or a ―restricted proportionality‖ test. Nor 

                                                           
53

 Ibid paragraph 61: 
"Section 25(4)(a) enjoins the courts to bear in mind, as they interpret section 25, that the public 
interest referred to in section 25(2) includes the nation‘s commitment to land reform and reforms 
to bring about equitable access to all of our natural resources. We must therefore interpret 
section 25 with due regard to the gross inequality in relation to wealth and land distribution in this 
country.".  

54
 Ibid paragraph 62: 

"This brings to the fore the obligation imposed by section 25 not to over-emphasise private 
property rights at the expense of the state‘s social responsibilities. It must always be remembered 
that our history does not permit a near-absolute status to be given to individual property rights to 
the detriment of the equally important duty of the state to ensure that all South Africans partake of 
the benefits flowing from our mineral and petroleum resources.". 

55
 See paragraph 3 of this opinion.   

56
 Supra note 17 at paragraph 97: 

"The formulation of property rights and their institutional framework differ, often widely, from legal 
system to system. Comparative law cannot, by simplistic transference, determine the proper 
approach to our property clause that has its own context, formulation and history. Yet the 
comparative perspective does demonstrate at least two important principles. The first is that there 
are appropriate circumstances where it is permissible for legislation, in the broader public interest, 
to deprive persons of property without payment of compensation.".  
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does it matter that the relationship between means and ends is labelled a 
reasonably proportional consequence, or roughly proportional, or appropriate and 
adapted or whether the consequence is called reasonable or a fair balance 
between the public interest served and the property interest affected.".57 

 

61. In the Land Claims Court judgment of Nhlabathi & Others v Fick58, the Land 

Claims Court held that there can be circumstances where the absence of a right to 

compensation on expropriation is reasonable and justifiable, and in the public interest, 

which includes the nation’s commitment to land reform.59  

 

62. Clause 12(3) of the Bill which provides that it may be just and equitable for nil 

compensation to be paid where land is expropriated in the public interest, having regard 

to all relevant circumstances, is therefore, in our view, consistent with the 

abovementioned rulings of the Constitutional Court and Land Claims Court. We 

therefore recommend that the Committee, in its consideration of the content of clause 

12(3) of the Bill, should be guided by the aforementioned findings of the Constitutional 

Court and Land claims Court.    

 

Clause 12(4) of the Bill 

 

63. Clause 12(4) of the Bill provides as follows:  

 

 "(4) When a court or arbitrator determines the amount of 
compensation in terms of section 23 of the Land Reform (Labour Tenants) Act, 
1996 (Act No. 3 of 1996), it may be just and equitable for nil compensation to be 
paid, having regard to all relevant circumstances.". 

                                                           
57

 Ibid paragraph 98. 
58

 [2003] 2 All SA 323 (LCC).  
59

 Ibid paragraph 33: 
"Professor van der Walt, in his book on the property clause, argues convincingly that none of the 
limitations on the deprivation and expropriation of property contained in section 25, are immune 
from the provisions of section 36. Most South African authors accept that the general limitation 
provisions of section 36 and the specific limitation provisions of section 25 apply cumulatively. We 
share that view. The limitations on the right to expropriate which are contained in section 25(2) 
and (3), particularly with regard to the purpose of the expropriation and the payment of 
compensation, are important when deciding whether a statutory right to expropriate outside of 
those limits (in casu, to expropriate without compensation) can be justified under section 36. It is 
significant that not only section 36, but also section 25(3) and the preamble to section 6(2) of 
ESTA requires a balancing of interests between affected parties. There can be circumstances 
where the absence of a right to compensation on expropriation is reasonable and justifiable, and 
in the public interest (which includes the nation‘s commitment to land reform).". 
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64. A submission was made in the public comments that clause 12(4) of the Bill is in 

direct conflict with section 2(2) of the Land Reform (Labour Tenants) Act, 1996 (Act No. 

3 of 1996) ("Land Reform Act"). The long title of the Land Reform Act states that the Act 

provides for the security of tenure of labour tenants and those persons occupying or 

using land as a result of their association with labour tenants; to provide for the 

acquisition of land and rights in land by labour tenants; and to further provide for matters 

connected therewith. Section 2 of the Land Reform Act reads as follows:  

 

"Limitation of rights 
 
 2. (1) The rights conferred by this Act shall be subject to the 
provisions of any law providing for the expropriation of land or rights in land. 
  (2) In the event of expropriation of land which is occupied or 
used by a labour tenant or his or her associate, such labour tenant or his or her 
successor in title shall be entitled to just and equitable compensation as 
prescribed in the Constitution for the resulting loss of rights in land. 
  (3) Nothing in this Act shall affect the rights of any person, 
other than an owner, who is entitled to mine any land in terms of the Minerals 
Act, 1991 (Act 50 of 1991), or who is the holder of mineral rights. 
   (4) A labour tenant shall be deemed to be an owner of land for 
the purposes of section 42 of the Minerals Act, 1991. 
  (5) If in any proceedings it is proved that a person falls within 
paragraphs (a), (b) and (c) of the definition of 'labour tenant', that person shall be 
presumed not to be a farmworker, unless the contrary is proved. 
  (6) For the purpose of establishing whether a person is a 
labour tenant, a court shall have regard to the combined effect and substance of 
all agreements entered into between the person who avers that he or she is a 
labour tenant and his or her parent or grandparent, and the 
owner or lessee of the land concerned.". (Our underlining) 
 

65. Section 2 of the Land Reform Act provides for the limitation of the rights 

conferred by the Act and section 2(1) of the Act provides that the rights conferred by the 

Act shall be subject to the provisions of any law providing for the expropriation of land or 

rights in land. 

 

66. The rights conferred by the Land Reform Act are therefore subject to the 

provisions of any law providing for the expropriation of land or rights in land and will 

consequently be subject to the provisions of the envisaged Expropriation Act, should the 

Bill be passed by Parliament and assented to by the President.     
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CONCLUSION 

 

67. As discussed above, the Constitutional Court has held that the protection of 

property as an individual right in terms of section 25 of the Constitution is not absolute 

but subject to societal considerations and that the purpose of section 25 is not merely to 

protect private property but also to advance the public interest in relation to property.60 

The Constitutional Court further held that the approach to be adopted in interpreting 

section 25 of the Constitution, with particular reference to expropriation, is to have 

regard to the special role that the section has to play in facilitating the fulfilment of our 

country’s nation-building and reconciliation responsibilities, by recognising the need to 

open up economic opportunities to all South Africans.61 

 

68. With regard to the definition of expropriation in clause 1 of the Bill, the 

Constitutional Court has held that expropriation involves the acquisition of rights in 

property by a public authority.62 The Constitutional Court has further held that for 

expropriation to be proven, it must be established that the State has acquired the 

substance or core content of what has been deprived.63  

 

69. Regarding to the definition of property, the Constitution does not provide a 

definition for the term and merely provides that property is not limited to land. The 

Constitutional Court has held that the definition of property for purposes of constitutional 

protection should not be too wide to make legislative regulation impracticable and not 

too narrow to render the protection of property of little worth.64 The Constitutional Court 

has further held that at this stage of our constitutional jurisprudence, it is practically 

impossible to furnish and judicially unwise to attempt a comprehensive definition of 

property for purposes of section 25 of the Constitution65 and that our conception of 

property must be derived from the Constitution itself.66 

 

                                                           
60

 Supra note 49, as held in the FNB judgment. 
61

 Supra note 52, as held in the Agri SA judgment.  
62

 Supra note 13, as held in the Harksen v Lane & Others judgment.  
63

 Supra note 8, as held in the Agri SA judgment.  
64

  Supra note 15, as held in the Law Society of South Africa judgment. 
65

 Supra note 18, as held in the FNB judgment.   
66

 Supra notes 20 and 21, as held in the Shoprite Checkers judgment.  
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70. As discussed above, clause 8 of the Bill makes provision for the service of a 

notice of expropriation by the expropriating authority and clause 9 of the Bill provides for 

the vesting and possession of expropriated property and states what the effect of an 

expropriation of property will be, which includes the vesting of the ownership of the 

property in the expropriating authority. Regarding the submission in the public comments 

that the expropriation of property in the absence of an agreement or a court order in 

respect of compensation for the expropriation is unconstitutional, the Constitutional 

Court has held that the provisions of section 25(2)(b) of the Constitution do not require 

that the amount of compensation and the time and manner of payment must always be 

determined by agreement or by the court before expropriation under section 25(2).67 

 

71. Concerning the submission in the public comments that the expropriation of 

property for nil compensation, as envisaged in clause 12(3) of the Bill, would be 

incompatible with the Constitution’s requirement of just and equitable compensation, the 

Constitutional Court has held that there are appropriate circumstances where it is 

permissible for legislation, in the broader public interest, to deprive persons of property 

without payment of compensation.68 Furthermore, the Land Claims Court has held that 

there can be circumstances where the absence of a right to compensation on 

expropriation is reasonable and justifiable, and in the public interest, which includes the 

nation’s commitment to land reform.69 

 

72. Regarding the submission in the public comments that clause 12(4) of the Bill is 

in direct conflict with section 2(2) of the Land Reform Act, we draw the Committee’s 

attention to section 2(1) of the Land Reform Act which provides that the rights conferred 

by the Land Reform Act is subject to the provisions of any law providing for the 

expropriation of land or rights in land. The rights conferred by the Land Reform Act will 

consequently be subject to the provisions of the envisaged Expropriation Act, should the 

Bill be passed by Parliament and assented to by the President. 

 

 

 

                                                           
67

 See paragraph 33 of this legal opinion above, as held in the Haffejee judgment. 
68

  Supra note 56, as held in the FNB judgment.  
69

  Supra note 59, as held in the Nhlabathi & Others v Fick judgment. 
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73. We therefore recommend that the Committee, in its scrutiny of the clauses of the 

Bill, should do so in consideration of the case law referenced in this opinion.  

 

Yours sincerely, 

 

FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER 
S VAN BREDA / S WILLIAMS  

 

 


